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CONSORTIUM — RIGHT TO RECOVER FOR THE LOSS OF, IN CASES GROW- 
ING OUT OF THE NEGLIGENCE OF A THIRD PERSON. 

Two extremely interesting decisions have recently been ren- 
dered by the Supreme Judicial Court of Massachusetts. These 
are Feneff v. N. Y. C. & H. R. R. R. Co., 203 Mass. 278, which 
holds that where a husband, injured by the defendant's negligence, 
had received full compensation for his injuries, damages suffered 
by the wife from loss of consortium as a direct result of the in- 
jury were too remote to entitle the wife to maintain a separate 
action for their recovery ; and Bolger v. Boston Elevated Ry. Co., 
204 Mass. ; 91 N. E. 89, which holds that, in a similar situation, 
a husband has also no right to recover for the loss of his wife's 
consortium. 

The right to recover damages for a loss of "consortium" was 
given by the common law in three instances, viz. : ( 1 ) Where the 
defendant has enticed the wife away (abduction) ; (2) where the 
defendant had alienated her affections, or had had criminal con- 
versation with her (adultery) ; and (3) where the wife had been 
injured by the negligence of the defendant (beating), 3 Black- 
stone, 139, 140. This right of consortium is' a right growing out 



652 YALE LAW JOURNAL 

of the marital relation, which the husband and wife have, respec- 
tively, to enjoy the society and companionship and affection of 
each other in their life together. It "implies an exclusive right 
against an invader to the wife's affection, companionship and aid." 
Bigelow on Torts, 171 ; Bennett v. Bennett, 116 N. Y. 584. And 
the essence of this right is its exclusiveness. At common law 
the husband and the wife were treated as one person and marriage 
operated as a suspension, in most respects, of the legal existence 
of the latter. From this supposed unity of the two sprang all the 
disabilities of a married woman. She could not maintain an ac- 
tion at common law for the loss of consortium of her husband. 
The reason of this was that she could not sue in her own name 
for a personal injury, and that a recovery for such a wrong could 
be had only in a suit brought jointly by her and her husband. 
The right to the consortium of the other spouse seems to belong 
to husband and wife alike, and to rest upon the same reasons 
in favor of each. And since the very general removal of the 
wife's disability to sue, the wife has never been denied an action 
for a direct and intentional invasion through alienation of affec- 
tions or other intentional conduct having a direct tendency to de- 
prive her of the consortium of her husband. Nolin v. Pearson, 
191 Mass. 283; Bennett v. Bennett, 116 N. Y. 584. 

The original action for loss of consortium seems to have had 
its foundation in that sort of injury. Bigaouctte v. Paulct, 134 
Mass. 123. See also Cooky, Torts, 38; Schoulcr, Dom. Rel. 
Sect. "]"j. The extension of the action to cases of negligent con- 
duct was then made, so that it came generally to be held that 
if by any injury wrongfully or negligently inflicted upon the 
wife, the husband was deprived of her society and services, he 
had a right of action therefor per quod consortium amisit, in addi- 
tion to his action for expenses for medicine and nursing. Fuller 
v. Naugatuck R., 21 Conn. 556; Hopkins v. Atlantic & St. L. R., 
36 N. H. 9 ; Matteson v. N. Y. Central R., 35 N. Y. 487. And 
later cases have not changed this rule. See Birmingham So. Ry. 
v. Lintcr, 141 Ala. 420, where it was held that a husband may 
recover for loss of consortium, for the loss of the "amenities and 
conjugal incidents of the relation of husband and wife." So also 
Lyons v. N. Y. City Ry., 97 N. Y. Supp. 1033 ; Booth v. Man- 
chester St. Ry., 73 N. H. 529; Chic. & M. Electric Ry. v. 
Krempel, 116 111. App. 253; Ohio & M. Ry. Co. v. Cosby, 107 
Ind. 32 ; Cullar v. M„ K. & T. Ry., 84 Mo. App. 347. In Massa- 
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chusetts, as late as the case of Kelley v. N. Y., N. H. & H. R., 
168 Mass. 308, it was held that a husband might maintain an ac- 
tion against a railroad corporation for consequential damages, 
including the loss of consortium with his wife, arising from 
personal injuries occasioned by its negligence, although an action 
had been brought by her against the corporation for such injuries. 

But in the recent case of Feneff v. N. Y. C. & H. R. R. R., 
supra, this rule has been changed. Overruling to this extent the 
Kelley decision, the court said: "We are of opinion that in this 
class of cases there should be no recovery for loss of consortium, 
when the impairment of the powers and faculties of the plain- 
tiff's spouse has been fully paid for in money. Indirectly the 
plaintiff in such a case reasonably may be expected, through the 
same marital relation which gives a right of consortium, to be 
somewhat benefited by such a payment." 

The court distinguishes between cases where there has been 
a direct and intentional invasion of one's right of consortium, as 
in cases of alienation of affection and criminal conversation, and 
cases where there has been an injury to the person of the other 
spouse, for which that other has recovered, or is entitled to re- 
cover, full compensation in his own name. In the latter situa- 
tion the only effect upon the plaintiff's right of consortium is 
that, through the physical or mental disability of the other, the 
companionship is less satisfactory and valuable than before the 
injury. Ordinarily this damage is only remote and consequential. 
"It is enough for the present case that persons whose relations to 
the injured party are purely domestic should not be permitted to 
share the compensation to which he is entitled for the impairment 
of his powers by the tort of another person, nor to receive an ad- 
ditional sum beyond the full compensation to which the injured 
person is entitled. Their damages are too remote to be made the 
subject of an action." 

As no valid distinction could be made between the husband's 
right to recover for the loss of the wife's consortium, in cases 
growing out of the negligence of a third party, and the wife's 
right to recover for loss of the husband's consortium in like cases, 
it was held that the later case of Bolger v. Boston Elevated 
Ry. Co., supra, was controlled by the decision in the Feneff 
case. 

A. W. B. 



